Then You Shoulda Put a Ring on It... or Not?

A Comparison of Married and Common-Law Relationships in Canada
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If you’ve ever wondered why marriage is substantially different from cohabitation without
marriage (often called “common-law”), or what benefits/drawbacks materialize when you “put a
ring on it,” we hope to offer some helpful answers.

While it’s true that for those in healthy and functioning relationships, there will be no drastic
contrasts between the daily lives of spouses and those of common-law partners, the distinction
can become all too real when a relationship ends in a divorce (for legally married spouses), a
separation (for common-law partners), or by the death of a spouse/partner.

So, dear reader, let’s begin!

Federal or Provincial Law?

In Canada, there is a federal law called the Divorce Act, which prescribes the requirements and
grounds for divorce (e.g., separated living for a year, adultery, or domestic violence) (Divorce
Act, Section 8). This is used when applying for a divorce, so it only pertains to married couples.

However, there are other issues that need to be resolved in both married and common-law
partnerships.

For example, separating couples typically need to consider:
- Property Division
- Spousal Support

Additionally, couples with children will need to establish:
- Child Support
- Parenting Arrangements, Access to a Child, Guardianship

These topics fall primarily under provincial jurisdiction, which means rules can vary depending
on where you live (LegalAid BC, “Do you need to go to Provincial (Family) Court or Supreme
Court?”; Epstein & Associates, “Is Divorce Law Federal or Provincial?”).

It's important to note that the division of responsibilities between federal and provincial laws
over these issues is complicated, especially for common-law relationships. Some provinces will
apply the same rules to separating common-law partners as they would to divorcing spouses,
but others may treat common-law partners as platonic roommates, with little obligation to each
other upon separation. Please use this blog as a general guide and seek professional legal
advice ("Common Law v Legally Married in Canada: Pt 1-Property Division").

Now, let’s expand on these topics and establish appropriate expectations based on the law.


https://laws-lois.justice.gc.ca/eng/acts/D-3.4/page-2.html#h-173077
https://laws-lois.justice.gc.ca/eng/acts/D-3.4/page-2.html#h-173077
https://family.legalaid.bc.ca/bc-legal-system/court-orders/get-order-bc/do-you-need-go-provincial-family-court-or-supreme-court
https://www.epsteinlawyers.com/is-divorce-law-federal-or-provincial/
https://youtu.be/TNasnqtXa_o

Property Division

There is legislation that governs how family property is divided for married couples. Let’s start in
Ontario. Here, the provincial legislation, called the Family Law Act, provides a regime for
married spouses that “equalizes” the “net family property.” This process can require you to
share the value of the assets you hold (even if they are solely under your name) with your
divorcing spouse. For instance, if you earned and saved $100,000 in your bank account while
your dependent spouse earned nothing, when you separate, you must share that $100,000,
even though it’s in your own account. For an explanation of this, see “How is Property Divided
Upon Separation”.

But what about a common-law separation? In Ontario, common-law partners are treated like
“platonic roommates” under the law. This means that each partner is entitled to leave the
relationship with all the property that is attached to their name. Property division in this case
becomes a matter of who can prove they paid for what (‘Common Law v Legally Married
(Ontario): Part 1a-Property Division Basics”).

Generally speaking, in provinces like Ontario that don’t have specific rules about property
division during a common-law separation, the only time each partner can automatically claim
one-half of the things owned jointly (like a married spouse can) is when the property is under the
names of both partners (“Common Law v Legally Married in Canada: Pt. 1-Property Division”).

So, if your name is not “on title” to any of the property you and your common-law partner share
(e.g., cars or homes), the law offers you no entitlement to any of those properties if the
relationship should end (“Common Law v Legally Married (Ontario): Part 1a-Property Division
Basics”). It is even possible (as is the case under Ontario’s Family Law Act) for you to face
eviction if the lease/purchase agreement of the home you cohabit displays solely the name of

your partner (“Common Law v Legally Married (Ontario): Part 1-Property Division”; “Common
Law v Legally Married (Ontario): Part 1b-Matrimonial/Family Home”).

However, in some provinces, the same family property division regime applies, regardless of
whether you are married or not. For example, in Alberta if you live together with another adult

o for a continuous period of at least 3 years
o of some permanence (and less than 3 years) if the couple has a child together, or
e who have entered into an adult interdependent partner agreement

e share one another's lives
e are emotionally committed to one another, and
¢ function as an economic and domestic unit

you may be in an “adult interdependent relationship” (see Government of Albert’s article on the
new Family Property Act: https://www.alberta.ca/dividing-property-between-unmarried-partners).



https://youtube.com/playlist?list=PLEN09msFpx6JnNjUtjHFBn34pBO7as1AN&si=LNqtW0hBjdlCsRoy
https://youtube.com/playlist?list=PLEN09msFpx6JnNjUtjHFBn34pBO7as1AN&si=LNqtW0hBjdlCsRoy
https://youtu.be/izzuu516Vj0?si=ZApXcwwX-gO3rWGu&t=260
https://youtu.be/izzuu516Vj0?si=ZApXcwwX-gO3rWGu&t=260
https://youtu.be/TNasnqtXa_o?si=jrhNC5TBP5j9ETdR&t=430
https://youtu.be/izzuu516Vj0?si=ZApXcwwX-gO3rWGu&t=260
https://youtu.be/izzuu516Vj0?si=ZApXcwwX-gO3rWGu&t=260
https://youtu.be/TNasnqtXa_o?si=R9M9a9hvghgG8HUg&t=664
https://youtu.be/-Em7QA2q-4k?si=DhfIx2VpRPnx0Kpp&t=387
https://youtu.be/-Em7QA2q-4k?si=DhfIx2VpRPnx0Kpp&t=387
https://www.alberta.ca/dividing-property-between-unmarried-partners

In such situations, family property exists and both common-law partners are entitled to some
portion of it, just like what happens at the end of a marriage! So, it's important to realize that just
because you are not married, it doesn’t necessarily mean that “what’s yours is yours, what’s
mine is mine” (Government of Alberta, “Dividing Property Between Unmarried Partners”).

British Columbia applies a similar rule. However, it defines the time of cohabitation as “two
years” instead of three. For more information, see “Common Law v Legally Married in Canada:
Pt. 1-Property Division”.

To summarize, it's important to find out what the law is when it comes to property division for
your situation. These laws are province-specific. Be careful not to assume that common-law
couples are always treated as separating roommates, as is the case in Ontario!

Methods of Recourse

What happens, then, if your common-law partnership ends and you discover you have no legal
entitlement to the value of the home, even though you’ve renovated and refurbished it at your
own expense over the course of the relationship? Methods of recourse do exist but because
common-law relationships can fall into a gray area under provincial regulation, these processes
can be long, expensive, and uncertain.

One method is “Unjust Enrichment”, where a lawyer can help you determine how much of the
property you can try to claim based on what you’ve contributed. This is a very complicated area
of law, so seeking a legal professional is necessary (“Common Law v Legally Married in
Canada: Pt. 1-Property Division”).

Another method is preventative. Prior to cohabitation, a common-law couple can enter into a
cohabitation agreement, which states in advance what property division will look like, should it
become necessary (“Common Law v Legally Married in Canada: Pt. 1-Property Division”).
However, for it to be binding, this agreement must fulfill the criteria of a legal contract. This can
vary from province to province, so professional help is again recommended (“Common Law v
Legally Married in Canada: Pt. 3-Domestic Contract”).

Moreover, a cohabitation contract should be revisited with a lawyer every few years, because as
the relationship changes, the legal problems that can arise upon separation will also change
(“Common Law v Legally Married in Canada: Pt. 3-Domestic Contract”’; “Common Law v Legally
Married in Canada: Pt. 4-Prenuptial and Cohabitation Agreements”). While this recurring
expense may seem superfluous when a relationship is going smoothly, it's an investment that
will pay off if a common-law partnership ends, because the alternative process of litigating can

be much more expensive and uncomfortable.

This kind of agreement can also be useful for married couples because provincial family law
rules and the federal Divorce Act have some rules about what happens after divorce that you
can choose to opt-out of in advance. For married couples, the agreement is more commonly


https://www.alberta.ca/dividing-property-between-unmarried-partners
https://youtu.be/TNasnqtXa_o?si=jrhNC5TBP5j9ETdR&t=430
https://youtu.be/TNasnqtXa_o?si=jrhNC5TBP5j9ETdR&t=430
https://youtu.be/TNasnqtXa_o?si=4xbwjjxTKNAg7K8X&t=465
https://youtu.be/TNasnqtXa_o?si=4xbwjjxTKNAg7K8X&t=465
https://youtu.be/TNasnqtXa_o?si=5gJ4QkuBOrFw3xrj&t=575
https://youtu.be/EDo1RAvusDA?si=13bb5xZOtCDHsSTK&t=457
https://youtu.be/EDo1RAvusDA?si=13bb5xZOtCDHsSTK&t=457
https://youtu.be/EDo1RAvusDA?si=uDGWob3VlPLjs6MB&t=35
https://youtu.be/OriwqpCV9Xw?si=o1K_3LUNhT7ghyMw&t=285
https://youtu.be/OriwqpCV9Xw?si=o1K_3LUNhT7ghyMw&t=285

known as a “prenup” (“Common Law v Legally Married in Canada: Pt. 4-Prenuptial and
Cohabitation Agreements”).

Spousal Support

Spousal support obligations typically arise when one partner has sacrificed their salary or career
during the relationship, or would face financial hardship after separation (“Common Law v
Legally Married (Ontario): Pt. 2-Spousal Support”).

As with property division, different provincial legislation can result in different outcomes for
common-law couples across the country.

For instance, under the spousal support section of Ontario’s Family Law Act (Section 29), the
definition of “spouse” changes from its more restrictive definition in the property division section.
Whereas it referred to married individuals for property division purposes, for spousal support
obligations, “spouse” applies to those who:
a) have continuously cohabited for three years or more, or
b) have continuously cohabited for less than three years but share a (natural or adopted)
child together (‘Common Law v Legally Married (Ontario): Pt. 2-Spousal Support”).

Similarly, in B.C.’s Family Law Act (Section 3), the definition of “spouse” is a person who:
a) is married, or
b) has cohabited in a marriage-like relationship:
a. continuously for at least two years, or
b. except in Property Division and Pension Division, has a child with the other
person.

So, if you live in these provinces, you may be required to pay spousal support when you
separate, even if you were not legally married to your partner.

However, this is not the case across the board. For instance, in Quebec, unmarried partners are
not entitled to claim spousal support upon separation, unless they have a cohabitation
agreement that states differently (Government of Canada, “About Spousal Support”;
Gouvernement du Québec, “Separation of Couples in a De Facto Union”).

Child Support

On the other hand, an obligation to pay child support exists regardless of your relationship
status vis-a-vis the other parent (e.g., married, common-law, or a one-night stand) (‘Common
Law v Legally Married in Canada: Pt. 2-Child and Spousal Support”). It also exists regardless of
your biological relation to the child, so long as a parent-child relationship has been established

(“Common Law v Legally Married in Canada: Pt. 2-Child and Spousal Support”; “Common Law
v Legally Married (Ontario): Pt. 3-Child Support and Parenting Time”).



https://youtu.be/OriwqpCV9Xw?si=X36_weV-6ceUomTx&t=9
https://youtu.be/OriwqpCV9Xw?si=X36_weV-6ceUomTx&t=9
https://youtu.be/TLSBhfvS7Es?si=HzNWiJDYR1RqofVA&t=264
https://youtu.be/TLSBhfvS7Es?si=HzNWiJDYR1RqofVA&t=264
https://www.ontario.ca/laws/statute/90f03#BK35
https://youtu.be/TLSBhfvS7Es?si=YuSC4FsYv2AOkIYz&t=79
https://www.bclaws.gov.bc.ca/civix/document/id/lc/statreg/11025_01
https://www.justice.gc.ca/eng/fl-df/spousal-epoux/ss-pae.html#:~:text=Under%20provincial%20law%2C%20common%2Dlaw,support%20from%20the%20other%20partner
https://www.quebec.ca/en/family-and-support-for-individuals/separation-divorce/de-facto-union
https://youtu.be/TLSBhfvS7Es?si=ArEFABJ9kkGZPdOx&t=13
https://youtu.be/TLSBhfvS7Es?si=ArEFABJ9kkGZPdOx&t=13
https://youtu.be/sAYF2BppdK8?si=8W4EBirs7GlZW091&t=136
https://www.youtube.com/watch?v=lSVUq_zDOUQ
https://www.youtube.com/watch?v=lSVUq_zDOUQ

This is because the entitlement to child support is a right of the child, and not a right of either
parent. Consequently, you cannot waive child support responsibilities or establish in advance
how much you’ll pay in a cohabitation agreement (‘Common Law v Legally Married in Canada:
Pt. 3-Domestic Contract”).

Wills and Estates

Your status as a married spouse versus a common law partner is also relevant if you do not
have a will. When this happens, Intestacy Rules come into play: if you are married, your spouse
will receive the first $200,000 of your net worth. If there should be assets beyond that, it will be
distributed to your other relatives (‘Common Law v Legally Married (Ontario): Pt. 5-
Considerations in Estate Planning”).

Conversely, there is no automatic transfer of assets to a non-married partner. The surviving
common-law partner in this situation could apply for an Unjust Enrichment claim or a Dependent
Support claim at court, which will cost time and money (“Common Law v Legally Married
(Ontario): Pt. 5-Considerations in Estate Planning”).

Summary

Overall, it's useful to remember that marriage is a change in your legal status, which is
accompanied by new rights and obligations. It also offers you concrete legal entitlements upon
divorce, which may not be automatically available to common-law partners (“Common Law v
Legally Married in Canada: Pt. 1-Property Division”).

For common-law partners, it is important to be wary of assumptions. Just because your day-to-
day activities may look the same with or without a ring, this doesn’t mean you have the same
legal rights as married spouses. Instead, the rights and obligations of common-law partners can
fall in a legal gray area, depending on the province of residence. Thus, “you cannot be
absolutely certain that the rights involved in being in an unmarried, long-term relationship are
the same or even close to the rights that are involved in being in a married relationship” (John-
Paul Boyd in “Common Law v Legally Married in Canada: Pt. 3-Domestic Contract”). The rules
differ depending on where you live, and they change over time, so be sure to do your own
research or speak to a lawyer to learn about the laws that apply to you.

We hope this has been a helpful overview of the basic legal differences that exist for married
couples and unmarried, common-law partners in Canada. Let us know below if you have any
comments or experiences that you'd like to share!


https://youtu.be/EDo1RAvusDA?si=J6E89HT7_uOJYKwd&t=254
https://youtu.be/EDo1RAvusDA?si=J6E89HT7_uOJYKwd&t=254
https://youtu.be/83Dqe3gcR28?si=i_HCsL6eYnBkmIrI&t=164
https://youtu.be/83Dqe3gcR28?si=i_HCsL6eYnBkmIrI&t=164
https://youtu.be/83Dqe3gcR28?si=K1SXM4MfnP2Zh4cp&t=280
https://youtu.be/83Dqe3gcR28?si=K1SXM4MfnP2Zh4cp&t=280
https://youtu.be/TNasnqtXa_o?si=RH71nDhOTcq0Ne_1&t=103
https://youtu.be/TNasnqtXa_o?si=RH71nDhOTcq0Ne_1&t=103
https://youtu.be/EDo1RAvusDA?si=s2EYT5CJvfLgXO4b&t=975
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Appendix

Divorce vs. Common-Law Separation Comparison Chart

spouse is
protected by law
to receive
something from

Married Common-Law
Pros Cons Pros Cons
End of You need to get | No need to get a
relationship a divorce. divorce.
Property The equalization | Property under Generally, the A partner without
Division of “net family just your own partner with their | their name “on
property” regime | name will still name on the title” will need to
applies, so the come under property will not | litigate (e.g.,
spouse with the | equalization. have to share unjust
lesser asset will (i.e., no enrichment) to
be protected. Your matrimonial | equalization). get a share in
home also gets What's yours is | family property.
special yours, what’s
treatment, which | mine is mine.
means that a
house you For provinces
owned before that treat a
you got married | common-law
STILL gets home as a
shared. “matrimonial
home” (i.e., the
home shared by
married
spouses), each
partner is
entitled to half
the value of the
home, even if
only one
partner’s name
is on the
purchase/lease
agreement.
Intestacy The surviving An unmarried

partner has no
automatic
entitlement to




the deceased
spouse’s estate
in intestacy.

their deceased
partner’s estate.

Spousal
Support
Obligations

Entitlement to
claim spousal
support (for
spouse of lesser
income).

Obligation to pay
support (if
granted).

If you do not
meet the
provincial
definition for
“spouse” in the
Spousal Support
section, no
obligation to pay
dependent
spouse.

If you do not
meet the
provincial
definition for
“spouse” in the
Spousal Support
section, no
entitlement to
receive support
from
breadwinner
spouse.

Litigation Help Videos

"Common Law v Legally Married in Canada: Pt 1-Property Division"

“Common Law v Legally Married in Canada

: Pt. 2-Child and Spousal Support”

“Common Law v Legally Married in Canada

: Pt. 3-Domestic Contract”

“Common Law v Legally Married in Canada

: Pt. 4-Prenuptial and Cohabitation Agreements’

y

“Common Law v Legally Married (Ontario): Part 1-Property Division”

“Common Law v Legally Married (Ontario): Part 1a-Property Division Basics”

“Common Law v Legally Married (Ontario): Part 1b-Matrimonial/Family Home”

“Common Law v Legally Married (Ontario): Pt. 2-Spousal Support”

“Common Law v Legally Married (Ontario): Pt. 3-Child Support and Parenting Time”

“Common Law v Legally Married (Ontario): Pt. 5-Considerations in Estate Planning”

“How is Property Divided Upon Separation”

What to Consider in Marital and Cohabitation Contracts Pt 3

Other Resources

Epstein & Associates, “Is Divorce Law Federal or Provincial?”

Gouvernement du Québec, “Separation of Couples in a De Facto Union”

Government of Canada, “About Spousal Support”



https://youtu.be/TNasnqtXa_o?si=O75Wwhp1OTkjQ_Hy
https://youtu.be/TLSBhfvS7Es?si=x1OFVTPKDGv8SWqJ
https://youtu.be/EDo1RAvusDA?si=xyH8dl8t3c5PbENu
https://youtu.be/OriwqpCV9Xw?si=mLcbX103ShqjW6Bw
https://youtu.be/TNasnqtXa_o?si=Ygj6Sx99LslrJM3P
https://youtu.be/izzuu516Vj0?si=Uqu2Fn_mG5Ec1k7C
https://youtu.be/-Em7QA2q-4k?si=vYrTKXX0nGSdpfcC
https://youtu.be/TLSBhfvS7Es?si=eHOhxXqqCKzdlGcN
https://youtu.be/lSVUq_zDOUQ?si=L8go-z6Yv0Cd4tkN
https://youtu.be/83Dqe3gcR28?si=Wn4jpmNRul7tcAIt
https://youtube.com/playlist?list=PLEN09msFpx6JnNjUtjHFBn34pBO7as1AN&si=LNqtW0hBjdlCsRoy
https://youtu.be/Ec_FtHaQNzM
https://www.epsteinlawyers.com/is-divorce-law-federal-or-provincial/
https://www.quebec.ca/en/family-and-support-for-individuals/separation-divorce/de-facto-union
https://www.justice.gc.ca/eng/fl-df/spousal-epoux/ss-pae.html#:~:text=Under%20provincial%20law%2C%20common%2Dlaw,support%20from%20the%20other%20partner

How To Separate, “Choosing the Right Law”
LegalAid BC, “Do you need to go to Provincial (Family) Court or Supreme Court?”
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https://www.howtoseparate.ca/6-court/63-choosing-right-law#:~:text=If%20you%20were%20married%2C%20you,Law%20Act%20would%20be%20used.
https://family.legalaid.bc.ca/bc-legal-system/court-orders/get-order-bc/do-you-need-go-provincial-family-court-or-supreme-court

